
2010 WI 108 
 

SUPREME COURT OF WISCONSIN 
 

 
 

  CASE NO. :  2008AP2766- D 
COMPLETE TI TLE:   
 I n t he Mat t er  of  Di sci pl i nar y Pr oceedi ngs 

Agai nst   Ryan D.  Li st er ,  At t or ney at  Law:  
 
Of f i ce of  Lawyer  Regul at i on,  
          Compl ai nant - Respondent ,  
     v.  
Ryan D.  Li st er ,  
          Respondent - Appel l ant .  
 

   DI SCI PLI NARY PROCEEDI NGS AGAI NST LI STER 
  
OPI NI ON FI LED:  Sept ember  1,  2010   
SUBMI TTED ON BRI EFS:          
ORAL ARGUMENT:  Apr i l  15,  2010   
  
SOURCE OF APPEAL:   
 COURT:          
 COUNTY:          
 JUDGE:          
   
JUSTI CES:   
 CONCURRED:          
 DI SSENTED:  BRADLEY,  J. ,  di ssent s ( opi non f i l ed) .  

ABRAHAMSON,  C. J. ,  j oi ns di ssent .    
 NOT PARTI CI PATI NG:          
   
ATTORNEYS:   

For  t he r espondent - appel l ant  t her e was a br i ef  and or al  
ar gument  by At t or ney Ryan Li st er .  

 
For  t he compl ai nant - r espondent  t her e was a br i ef  by 

At t or ney Rober t  G.  Kr ohn and Roet he Pope Roet he LLP,  Edger t on,  
and or al  ar gument  by At t or ney Rober t  G.  Kr ohn.  

 
 



 

 

2010 WI 108

NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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ATTORNEY di sci pl i nar y pr oceedi ng.    At t or ney' s l i cense 

suspended.    

 

¶1 PER CURI AM.    At t or ney Ryan Li st er  appeal s t he 

r ef er ee' s f i ndi ngs,  concl usi ons,  and r ecommendat i on i n t hi s 

l awyer  di sci pl i ne mat t er .   The r ef er ee,  Ri char d P.  Mozi nski ,  

det er mi ned t he Of f i ce of  Lawyer  Regul at i on ( OLR)  met  i t s bur den 

t o pr ove vi ol at i ons of  dut i es of  di l i gence,  communi cat i on,  

t er mi nat i on of  r epr esent at i on,  and cooper at i on wi t h t he OLR 

i nvest i gat i on.   Ref er ee Mozi nski  r ecommends a 90- day l i cense 

suspensi on,  r est i t ut i on of  an unear ned f ee ( $135. 60) ,  and cost s.  
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¶2 At t or ney Li st er  chal l enges t he suf f i c i ency of  t he 

evi dence suppor t i ng each of  t he f our  v i ol at i ons.   He al so 

obj ect s t o a 90- day suspensi on and ar gues a publ i c r epr i mand 

woul d be suf f i c i ent  di sci pl i ne.   At t or ney Li st er  does not  

di sput e r est i t ut i on and does not  chal l enge t he i mposi t i on of  

cost s.  

¶3 Af t er  f ul l y  r ev i ewi ng t he mat t er ,  we concl ude t he 

r ecor d suppor t s t he r ef er ee' s f i ndi ngs of  f act  and concl usi ons 

of  l aw.   We uphol d t he r ef er ee' s det er mi nat i on t hat  At t or ney 

Li st er  commi t t ed f our  count s of  mi sconduct  as al l eged i n t he 

OLR' s compl ai nt .   Under  t he c i r cumst ances,  we r ej ect  At t or ney 

Li st er ' s ar gument  t hat  a publ i c r epr i mand i s suf f i c i ent  

di sci pl i ne.   We concl ude hi s mi sconduct  war r ant s a 60- day 

l i cense suspensi on.   Fi nal l y,  we or der  t hat  At t or ney Li st er  pay 

r est i t ut i on of  t he $135. 60 unear ned f ee t oget her  wi t h t he cost s 

of  t hi s pr oceedi ng.  

¶4 At t or ney Li st er  was l i censed t o pr act i ce l aw i n 

Wi sconsi n i n 1976 and has pr act i ced i n Wausau.   I n 1986 he was 

publ i c l y r epr i manded f or  mi sconduct  i nvol v i ng negl ect  of  l egal  

mat t er s,  f ai l ur e t o car r y out  a cont r act  of  empl oyment  wi t h a 

c l i ent ,  and conduct  const i t ut i ng mi sr epr esent at i on.   See I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Li st er ,  127 Wi s.  2d 453,  380 

N. W. 2d 370 ( 1986) .   Ef f ect i ve June 15,  2007,  At t or ney Li st er ' s  

l i cense was suspended f or  f i ve mont hs f or  v i ol at i ons i nvol v i ng 

seven separ at e gr i evance i nvest i gat i ons.   See I n r e Di sci pl i nar y  

Pr oceedi ngs Agai nst  Li st er ,  2007 WI  55,  300 Wi s.  2d 326,  731 

N. W. 2d 254.   Hi s  mi sconduct  v i ol at ed hi s dut i es of  compet ence,  
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di l i gence,  keepi ng a c l i ent  i nf or med,  cooper at i on wi t h an OLR 

i nvest i gat i on,  candor  t o a t r i bunal ,  and t o r ef und advanced 

f ees.   Hi s mi sconduct  al so i nvol ved mi sr epr esent at i on and 

di shonest y.   I d. ,  ¶55.  

¶5 The pr esent  di sci pl i nar y act i on ar ose f r om At t or ney 

Li st er ' s r epr esent at i on of  J. H.  i n a f eder al  l awsui t  agai nst  

Mar at hon Count y and i t s sher i f f ,  r el at i ng t o t he j ai l  

per sonnel ' s t r eat ment  of  J. H.  whi l e conf i ned i n t he Mar at hon 

Count y j ai l .   I n 2001 J. H.  had r et ai ned At t or ney Li st er  af t er  

her  ar r est  i n Mar at hon Count y f or  f i r st  of f ense oper at i ng whi l e 

i nt oxi cat ed ( OWI ) .   She ul t i mat el y pl ed t o a r educed char ge of  

r eckl ess dr i v i ng and pai d a f i ne.   Af t er  compl et i ng hi s 

r epr esent at i on of  J. H.  i n t he OWI  case,  At t or ney Li st er  

suggest ed t o J. H.  t hat  she sue Mar at hon Count y r egar di ng her  

t r eat ment  whi l e i n j ai l .    

¶6 On May 8,  2004,  J. H.  s i gned a cont i ngency f ee 

agr eement  pr ovi di ng At t or ney Li s t er ' s f ee woul d amount  t o one-

t hi r d of  any r ecover y.   J. H.  pai d At t or ney Li st er  $500;  he 

expended $364. 40 f or  f i l i ng and post age.   He di d not  r et ur n t o 

J. H.  t he unused por t i on of  t he $500 payment .    

¶7 On Januar y 25,  2007,  At t or ney Li st er  f i l ed a f eder al  

l awsui t  on J. H. ' s behal f  but  never  ser ved Mar at hon Count y or  t he 

sher i f f . 1  The U. S.  Di st r i ct  Cour t  f or  t he West er n Di st r i ct  of  

                                                 
1 At  t he di sci pl i nar y hear i ng bef or e t he r ef er ee,  At t or ney 

Li st er  admi t t ed he had " dr opped t he bal l "  and no one had been 
ser ved.  
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Wi sconsi n sent  At t or ney Li st er  a not i ce t hat  a t el ephone 

pr et r i al  conf er ence was schedul ed f or  Mar ch 20,  2007.    

¶8 On Mar ch 20,  2007,  J. H. ' s f eder al  l awsui t  was 

di smi ssed wi t h pr ej udi ce f or  l ack of  pr osecut i on.   The di smi ssal  

or der  st at ed t he pl ai nt i f f  had f ai l ed t o appear  f or  t he 

Mar ch 20,  2007,  pr et r i al  conf er ence.   At  t he di sci pl i nar y 

hear i ng,  At t or ney Li st er  di d not  di sput e he f ai l ed t o appear  f or  

t he pr et r i al  conf er ence,  but  ar gued he had not  r ecei ved t he 

schedul i ng not i ce.   He al so c l ai med he di d not  r ecei ve not i ce of  

t he di smi ssal .  

¶9 The r ef er ee not ed t hat  when At t or ney Li st er  f i l ed hi s 

pl eadi ngs i n f eder al  cour t ,  he i ncl uded a post age- pai d r et ur n 

envel ope wi t h hi s Wausau addr ess.   Al so,  At t or ney Li st er  had 

admi t t ed t he not i ces of  t he schedul i ng conf er ence and di smi ssal  

wer e mai l ed by t he U. S.  Di st r i ct  Cour t  f or  t he West er n Di st r i ct  

of  Wi sconsi n.   The r ef er ee f ound t hat  At t or ney Li st er ' s addr ess 

had not  changed bef or e Mar ch 2007.   The r ef er ee f ound i ncr edi bl e 

At t or ney Li st er ' s asser t i on t hat  he di d not  r ecei ve t he 

schedul i ng not i ce and di smi ssal  or der ,  gi ven t he undi sput ed 

evi dence t hat  t hey had been sent  t o At t or ney Li st er ' s l aw of f i ce 

addr ess.    

¶10 J. H.  t est i f i ed she had been unsuccessf ul  i n her  

r epeat ed at t empt s t o cont act  At t or ney Li st er  r egar di ng t he 

st at us of  her  f eder al  act i on.   The f i r st  she l ear ned of  t he 

di smi ssal  was t hr ough At t or ney Jay Kr onenwet t er ,  whom she 

consul t ed r egar di ng her  f eder al  l awsui t .   The r ef er ee f ound t hat  
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At t or ney Li st er  had not  adv i sed J. H.  of  t he schedul i ng 

conf er ence and di smi ssal  of  her  f eder al  c l ai m wi t h pr ej udi ce.    

¶11 At t or ney Kr onenwet t er  t est i f i ed he r equest ed J. H. ' s 

f i l e i n a June 15,  2007,  t el ephone conver sat i on wi t h At t or ney 

Li st er .   At t or ney Kr onenwet t er  sai d he conf i r med hi s r equest  by 

l et t er  t he same day.   Af t er  r ecei v i ng t hese r equest s,  At t or ney 

Li st er  di d not  cal l  J. H.  t o conf i r m her  per mi ssi on t o send t he 

f i l e.   Al so dur i ng t he t el ephone conver sat i on,  At t or ney Li st er  

di d not  advi se At t or ney Kr onenwet t er  t he f eder al  l awsui t  had 

been di smi ssed.   Somet i me af t er  June 15,  2007,  At t or ney 

Kr onenwet t er  agai n t el ephoned At t or ney Li st er  but  was unabl e t o 

r each hi m.   At t or ney Kr onenwet t er  t est i f i ed he was unabl e t o 

l eave a message because,  each t i me he cal l ed,  he r ecei ved a 

r ecor di ng t hat  t he voi cemai l  box was f ul l  or  unabl e t o r ecei ve 

messages.    

¶12 Event ual l y,  At t or ney Kr onenwet t er  had a second 

t el ephone di scussi on wi t h At t or ney Li st er ,  i n whi ch At t or ney 

Li st er  pr omi sed t o pr ovi de t he J. H.  f i l e.   When At t or ney 

Kr onenwet t er  event ual l y r ecei ved J. H. ' s f i l e,  i t  cont ai ned no 

i ndi cat i on t he f eder al  l awsui t  had been di smi ssed.   At t or ney 

Kr onenwet t er  t est i f i ed he di scover ed J. H. ' s l awsui t  had been 

di smi ssed when he accessed t he f eder al  cour t ' s  el ect r oni c 

docket .  

¶13 At t or ney Kr onenwet t er  t est i f i ed he r ecei ved J. H. ' s 

f i l e i n l at e Sept ember  2007.   At t or ney Li st er ,  on t he ot her  

hand,  c l ai med he conveyed t he f i l e by August  15,  2007.   At t or ney  

Li st er  c l ai med he di d not  pr ompt l y t r ansmi t  t he f i l e because 



No.  2008AP2766- D   

 

6 
 

doi ng so,  he bel i eved,  woul d have been pr act i c i ng l aw dur i ng hi s 

l i cense suspensi on.   He sai d he sought  et hi cs advi ce t o 

det er mi ne whet her  he coul d copy and t r ansf er  t he f i l e wi t hout  

v i ol at i ng a dut y not  t o pr act i ce l aw dur i ng hi s suspensi on.    

¶14 The r ef er ee concl uded t he di sput e over  t he dat e of  

del i ver y of  t he f i l e was i mmat er i al  because At t or ney Li st er  

pr ovi ded no r easonabl e expl anat i on as t o why i t  woul d have t aken 

t wo mont hs t o t r ansf er  t he f i l e.   The r ef er ee not ed t he supr eme 

cour t  r ul es pr ov i de a 15- day gr ace per i od t o wi nd up a suspended 

at t or ney' s pr act i ce,  so At t or ney Li st er ' s c l ai med et hi cal  

concer n was not  gr ounded.   The r ef er ee r ej ect ed At t or ney 

Li st er ' s expl anat i on as not  cr edi bl e,  not i ng At t or ney Li st er  had 

t est i f i ed he had been busy on t he day At t or ney Kr onenwet t er  had 

r equest ed t he f i l e.     

¶15 The OLR al so pr esent ed t he t est i mony of  At t or ney Dawn 

Lemke,  a member  of  t he OLR Di st r i ct  16 i nvest i gat i ve commi t t ee,  

who was assi gned i n May 2008 t o i nvest i gat e J. H. ' s gr i evance.   

At t or ney Li st er  had r ecei ved and r epl i ed t o var i ous l et t er s f r om 

t he OLR dur i ng i t s i ni t i al  i nvest i gat i on.   At t or ney Lemke 

t est i f i ed as t o her  subsequent  unsuccessf ul  at t empt s t o el i c i t  

addi t i onal  i nf or mat i on f r om At t or ney Li st er  r egar di ng t he 

gr i evance.   She sai d she l ef t  s i x voi cemai l  messages on At t or ney 

Li st er ' s t el ephone answer i ng syst em i n June 2008.   She sai d al l  

of  At t or ney Li st er ' s out goi ng t el ephone messages had st at ed,  

" You have r eached Li st er  Law Of f i ces .  .  .  . "   At t or ney Lemke 

was unabl e t o r each At t or ney Li st er  and her  voi ce mai l  messages 

wer e not  r et ur ned.    
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¶16 At t or ney Lemke expl ai ned t hat  on June 5,  2008,  f or  

exampl e,  she l ef t  a message i dent i f y i ng her sel f  as a member  of  

t he OLR Di st r i c t  16 commi t t ee i nvest i gat i ng J. H. ' s gr i evance.   

At t or ney Lemke r ecei ved an out goi ng r ecor ded message by At t or ney 

Li st er ,  st at i ng i t  was May 30 and he woul d be back i n t he of f i ce 

on June 2.   At t or ney Lemke l ef t  addi t i onal  messages on At t or ney 

Li st er ' s phone answer i ng ser vi ce on June 6,  June 9,  June 10,  and 

June 11,  and each t i me r ecei ved t he same r ecor ded voi ce mai l  

message.    

¶17 Fi nal l y,  on June 12,  she l ef t  a s i xt h message.   On 

t hi s occasi on,  she r ecei ved a r ecor ded message st at i ng At t or ney 

Li st er  woul d be back on June 12.   At t or ney Lemke r equest ed 

At t or ney Li st er  r et ur n her  cal l  and advi sed hi m of  her  pr evi ous 

cal l s.   At t or ney Lemke t est i f i ed she t r i ed cal l i ng a di f f er ent  

phone number  f or  At t or ney Li st er  t hat  was not ed on hi s 

l et t er head but ,  when she cal l ed t hat  number ,  she l ear ned i t  had 

been di sconnect ed.   She r ecei ved no r et ur n phone cal l  f r om 

At t or ney Li st er .   

¶18 The r ef er ee r ej ect ed At t or ney Li st er ' s expl anat i ons i n 

def ense of  t he f our  count s.   Wi t h r espect  t o Count  One,  t he 

r ef er ee f ound At t or ney Li st er ' s t est i mony——t hat  he had 

exper i enced pr obl ems wi t h mai l  bei ng r ecei ved——was not  

per suasi ve or  cr edi bl e.   The r ef er ee obser ved t he evi dence of  

mai l i ng r ai sed t he r ebut t abl e pr esumpt i on t hat  t he addr essee had 

r ecei ved t he l et t er  and,  once t hat  pr esumpt i on had been 

est abl i shed,  t he bur den shi f t ed t o t he par t y chal l engi ng r ecei pt  

t o pr esent  cr edi bl e evi dence of  non- r ecei pt .   See Amer i can 
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Fami l y Mut .  I ns.  Co.  v.  Gol ke,  2009 WI  81,  ¶36,  319 Wi s.  2d 397,  

768 N. W. 2d 729.   The r ef er ee concl uded At t or ney Li st er ' s  

t est i mony was not  speci f i c  as t o t he t i me f r ame i n whi ch t he 

f eder al  cour t  not i f i cat i on had been sent ,  and a bar e asser t i on 

he di d not  r ecei ve t he f eder al  cour t  not i ce was i nsuf f i c i ent  t o 

cr eat e cr edi bl e evi dence of  non- r ecei pt .   As a r esul t ,  t he 

r ef er ee concl uded t he evi dence suppor t ed Count  One:    

By f ai l i ng t o have t he def endant s ser ved i n [ J . H. ] ' s 
f eder al  c i v i l  r i ght s l awsui t  and by f ai l i ng t o appear  
at  a cour t  t el ephoni c schedul i ng conf er ence on 
Mar ch 20,  2007,  or  f i l e a pr el i mi nar y pr et r i al  
conf er ence r epor t ,  al l  as r equi r ed by t he Feder al  
Di st r i ct  Cour t  f or  t he West er n Di st r i ct  of  Wi sconsi n,  
[ At t or ney]  Li st er  v i ol at ed SCR 20: 1. 3. 2 

¶19 As f or  Count  Two,  t he r ef er ee not ed t hat  At t or ney 

Li st er  acknowl edged he had been i nf or med t he f eder al  case was 

assi gned t o a pr ocedur al l y demandi ng j udge.   The r ef er ee f ound 

At t or ney Li st er  was per pet ual l y unavai l abl e t o J . H.  and made no 

r easonabl e ef f or t s t o keep her  i nf or med of  t he st at us of  her  

case.   The r ef er ee obser ved At t or ney Li st er  admi t t ed r ecei v i ng 

i nf or mat i on r egar di ng t he di smi ssal  of  t he case f r om successor  

counsel  whi l e i t  was At t or ney Li st er ' s pr of essi onal  dut y t o have 

t he case knowl edge necessar y t o advi se J. H.  of  t he di smi ssal .   

The r ef er ee concl uded At t or ney Li st er  f ai l ed t o f ul f i l l  t hat  

dut y.   As a r esul t ,  t he r ef er ee det er mi ned:     

By hi s f ai l ur e t o i nf or m [ J. H. ]  t hat  t he Uni t ed St at es 
Di st r i ct  Cour t  f or  t he West er n Di st r i ct  of  Wi sconsi n 

                                                 
2 SCR 20: 1. 3 pr ov i des,  " A l awyer  shal l  act  wi t h r easonabl e 

di l i gence and pr ompt ness i n r epr esent i ng a c l i ent . "  
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had di smi ssed her  l awsui t ,  [ At t or ney]  Li st er  v i ol at ed 
f or mer  SCR 20: 1. 4( a) . 3 

¶20 Wi t h r espect  t o Count  Thr ee,  t he r ef er ee r ej ect ed 

At t or ney Li st er ' s expl anat i on t hat  he di d not  t i mel y f or war d 

J. H. ' s f i l e t o At t or ney Kr onenwet t er  due t o et hi cal  concer ns.   

See SCR 22. 26( 1) ( d)  ( pr ovi di ng 15 days t o wi nd up an at t or ney' s 

pr act i ce f ol l owi ng a l i cense suspensi on) .   The r ef er ee st at ed i t  

was i ncumbent  upon At t or ney Li st er  t o pr ot ect  hi s c l i ent ' s  

i nt er est s by maki ng i mmedi at e ar r angement s t o copy t he 38- page 

f i l e and t r ansmi t  i t  t o At t or ney Kr onenwet t er .   Ther ef or e,  t he 

r ef er ee concl uded:  

By f ai l i ng t o pr ompt l y r espond t o numer ous 
r equest s f r om successor  counsel  t o f or war d t o 
successor  counsel  t he [ J. H. ]  case f i l e and by f ai l i ng 
t o r ef und t o [ J. H. ]  t he unused bal ance of  $135. 60 of  
t he $500 r et ai ner  f ee pr evi ousl y advanced,  [ At t or ney]  
Li st er  v i ol at ed SCR 20: 1. 16( d) . 4 

¶21 Addi t i onal l y,  t he r ef er ee concl uded,  At t or ney Li st er ' s 

t est i mony t hat  he was havi ng a pr obl em wi t h hi s phone ser vi ce 

                                                 
3 For mer  SCR 20: 1. 4( a)  ( ef f ect i ve t hr ough June 30,  2007)  

st at ed,  " A l awyer  shal l  keep a c l i ent  r easonabl y i nf or med about  
t he st at us of  a mat t er  and pr ompt l y compl y wi t h r easonabl e 
r equest s f or  i nf or mat i on. "  

4 SCR 20: 1. 16( d)  pr ovi des as f ol l ows:  

Upon t er mi nat i on of  r epr esent at i on,  a l awyer  
shal l  t ake st eps t o t he ext ent  r easonabl y pr act i cabl e 
t o pr ot ect  a c l i ent ' s i nt er est s,  such as gi v i ng 
r easonabl e not i ce t o t he c l i ent ,  al l owi ng t i me f or  
empl oyment  of  ot her  counsel ,  sur r ender i ng paper s and 
pr oper t y t o whi ch t he cl i ent  i s  ent i t l ed and r ef undi ng 
any advance payment  of  f ee or  expense t hat  has not  
been ear ned or  i ncur r ed.  The l awyer  may r et ai n paper s 
r el at i ng t o t he c l i ent  t o t he ext ent  per mi t t ed by 
ot her  l aw.  
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was i nsuf f i c i ent  t o pr ovi de any def ense t o Count  Four .   The 

r ef er ee sai d At t or ney Li st er  r ecei ved,  or  shoul d have r ecei ved,  

and r esponded t o Lemke' s s i x  t el ephone cal l s  r egar di ng t he 

gr i evance i nvest i gat i on.   The r ef er ee not ed t hat  dur i ng June 

2008 At t or ney Li st er  was not  suspended and was a f ul l - t i me 

l awyer .   He pr esent ed no r ecor ds f r om hi s phone ser vi ce 

demonst r at i ng what  days he had pr obl ems.   The r ef er ee concl uded 

At t or ney Li st er ' s f ai l ur e t o r espond t o Lemke' s i nqui r i es 

const i t ut ed a f ai l ur e t o cooper at e wi t h t he Di st r i ct  16 

i nvest i gat or  assi gned t o t he gr i evance.   The r ef er ee concl uded:  

By f ai l i ng t o r et ur n any of  t he s i x t el ephone 
messages t hat  OLR' s Di st r i ct  16 Commi t t ee I nvest i gat or  
l ef t  f or  [ At t or ney]  Li st er  dur i ng t he per i od June 5,  
2008 t hr ough June 12,  2008,  [ At t or ney]  Li st er  v i ol at ed 
SCR 21. 15( 4) , 5 22. 03( 2) , 6 and 22. 04( 1) . 7 

                                                 
5 SCR 21. 15( 4)  st at es:   

Ever y at t or ney shal l  cooper at e wi t h t he of f i ce of  
l awyer  r egul at i on i n t he i nvest i gat i on,  pr osecut i on 
and di sposi t i on of  gr i evances,  compl ai nt s f i l ed wi t h 
or  by t he di r ect or ,  and pet i t i ons f or  r ei nst at ement .   
An at t or ney' s wi l f ul  f ai l ur e t o cooper at e wi t h t he 
of f i ce of  l awyer  r egul at i on const i t ut es v i ol at i on of  
t he r ul es of  pr of essi onal  conduct  f or  at t or neys.  

6 SCR 22. 03( 2)  pr ovi des:   

Upon commenci ng an i nvest i gat i on,  t he di r ect or  
shal l  not i f y t he r espondent  of  t he mat t er  bei ng 
i nvest i gat ed unl ess i n t he opi ni on of  t he di r ect or  t he 
i nvest i gat i on of  t he mat t er  r equi r es ot her wi se.   The 
r espondent  shal l  f ul l y  and f ai r l y di scl ose al l  f act s 
and ci r cumst ances per t ai ni ng t o t he al l eged mi sconduct  
wi t hi n 20 days af t er  bei ng ser ved by or di nar y mai l  a 
r equest  f or  a wr i t t en r esponse.   The di r ect or  may 
al l ow addi t i onal  t i me t o r espond.   Fol l owi ng r ecei pt  
of  t he r esponse,  t he di r ect or  may conduct  f ur t her  
i nvest i gat i on and may compel  t he r espondent  t o answer  
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¶22 On t he basi s of  t hese f i ndi ngs and concl usi ons,  

Ref er ee Mozi nski  concl uded a 90- day suspensi on was war r ant ed.   

He not ed At t or ney Li st er ' s di sci pl i nar y hi st or y was an 

aggr avat i ng f act or ,  i nvol v i ng essent i al l y  t he same t ype of  

mi sconduct  char ged her e.   The r ef er ee f ound t hat  At t or ney 

Li st er ' s mi sconduct  caused a s i gni f i cant  degr ee of  emot i onal  

di st r ess t o J. H. ,  whi ch was evi dent  f r om her  t est i mony and 

demeanor .   Thus,  t he r ef er ee concl uded,  At t or ney Li st er ' s 

mi sconduct  r esul t ed i n har m t o t he c l i ent .    

¶23 The r ef er ee obser ved At t or ney Li st er  had pr ovi ded some 

evi dence of  mi t i gat i ng f act or s i n t he f or m of  t est i mony f r om a 

pr of essi onal  col l eague,  At t or ney Pet er  Rot t er ,  who had shar ed 

of f i ce space wi t h At t or ney Li st er  f or  a t i me.   Al so,  At t or ney 

Li st er  had el i c i t ed t est i mony f r om At t or ney Jay Kr onenwet t er  

t hat  he bel i eved At t or ney Li st er  was concer ned about  pr act i c i ng 

et hi cal l y and t ook hi s et hi cal  dut i es ser i ousl y.   The r ef er ee 

st at ed:  

 The quandar y t hen i s how can an at t or ney who on 
t he one hand exhi bi t s a hi gh mot i vat i on t owar ds 
pr of essi onal  l egal  st andar ds t hen commi t  r epeat ed act s 

                                                                                                                                                             
quest i ons,  f ur ni sh document s,  and pr esent  any 
i nf or mat i on deemed r el evant  t o t he i nvest i gat i on.  

7 SCR 22. 04( 1)  st at es:    

The di r ect or  may r ef er  a mat t er  t o a di s t r i ct  
commi t t ee f or  assi st ance i n t he i nvest i gat i on.   A 
r espondent  has t he dut y t o cooper at e speci f i ed i n SCR 
21. 15( 4)  and 22. 03( 2)  i n r espect  t o t he di st r i ct  
commi t t ee.   The commi t t ee may subpoena and compel  t he 
pr oduct i on of  document s speci f i ed i n SCR 22. 03( 8)  and 
22. 42.  
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of  mi sconduct ,  i ncl udi ng t hose i n t he i nst ant  case.   
Par t  of  t he pr obl em appear s t o be [ At t or ney]  Li st er  
does not  appr eci at e t he need t o conf or m t o et hi cs 
st andar ds not  st r i ct l y as he per cei ves t hem,  but  as 
wr i t t en.   The ot her  concl usi on t hat  can be dr awn i s 
t hat  [ At t or ney]  Li st er  needs t o engage i n t he t ype of  
l egal  pr act i ce t hat  wi l l  f aci l i t at e hi s abi l i t y  t o 
mai nt ai n appr opr i at e c l i ent  communi cat i on and meet  
deadl i nes.   Thi s may r equi r e some si gni f i cant  changes 
i n t he t ype and number  of  cases [ At t or ney]  Li st er  
handl es i n t he f ut ur e.   ( Emphasi s i n or i gi nal . )  

¶24 Ref er ee Mozi nski  obser ved t hi s di sci pl i nar y mat t er  

bor e s i mi l ar i t y t o I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  

Conver se,  2004 WI  10,  268 Wi s.  2d 562,  675 N. W. 2d 238,  whi ch 

i mposed a 90- day suspensi on.   The r ef er ee not ed At t or ney 

Conver se had commi t t ed s i mi l ar  mi sconduct ,  had a pr i or  

di sci pl i nar y hi st or y,  and al so had f ai l ed t o cooper at e wi t h an 

OLR i nvest i gat i on.   As a r esul t ,  Ref er ee Mozi nski  r ecommended 

At t or ney Li st er ' s l i cense t o pr act i ce l aw be suspended f or  90 

days.    

¶25 On appeal ,  At t or ney Li st er  pr esent s t wo i ssues.   

Fi r st ,  At t or ney Li st er  ar gues t he OLR f ai l ed t o meet  i t s bur den 

of  pr ovi ng each of  t he f our  count s.   Second,  he cont ends t he 

sanct i on of  a publ i c r epr i mand i s al l  t hat  woul d be r equi r ed t o 

i mpr ess upon hi m t he i mpor t ance of  compl yi ng wi t h t he r ul es of  

pr of essi onal  conduct .   

¶26 At t or ney Li st er  c l ai ms t he r ef er ee' s f i ndi ngs ar e 

unsuppor t ed by t he r ecor d and cl ear l y er r oneous.   He says hi s 

char act er  wi t nesses est abl i shed hi s dedi cat i on and st r ong wor k 

et hi c,  and hi s mi st ake i n f ai l i ng t o ser ve t he summons and 

compl ai nt  was not  a f ai l ur e t o act  wi t h r easonabl e di l i gence.   
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At t or ney Li st er  says he t ol d hi s c l i ent  he had not  done a c i v i l  

r i ght s act i on i n a l ong t i me,  di d not  want  t o do an act i on,  and 

t r i ed t o f i nd counsel  t o r epr esent  her .   At t or ney Li st er  

expl ai ns hi s c l i ent  had t aken vacat i on t i me i n Cal i f or ni a and 

was uncer t ai n about  f i l i ng t he c i v i l  r i ght s act i on.   At t or ney 

Li st er  cont ends he f i l ed t he act i on t o pr ot ect  her  c l ai m and,  

when he became awar e of  t he di smi ssal ,  he advi sed At t or ney 

Kr onenwet t er  t hat  he woul d assi st  i n any way he coul d t o r eopen 

t he case.   Ther ef or e,  At t or ney Li st er  c l ai ms t he r ef er ee' s 

f i ndi ng of  a l ack of  di l i gence i s c l ear l y er r oneous.  

¶27 Next ,  At t or ney Li st er  ar gues he di d not  r ecei ve t he 

f eder al  schedul i ng or der  and t he or der  of  di smi ssal .   He cl ai ms 

he i s exper i enced i n f eder al  cour t  mat t er s  and zeal ousl y  

r epr esent s hi s c l i ent s.   Al so,  At t or ney Li st er  c l ai ms,  i f  he had 

r ecei ved t he or der  of  di smi ssal ,  he woul d have moved t o have t he 

mat t er  r eopened.   He says he showed f ul l  accept ance of  

r esponsi bi l i t y  when he of f er ed At t or ney Kr onenwet t er  assi st ance 

i n r eopeni ng t he mat t er .   He cl ai ms t he r ecor d est abl i shes he 

di d not  r ecei ve t he document s and,  t her ef or e,  coul d not  be 

f aul t ed f or  f ai l i ng t o keep J. H.  i nf or med.   As a r esul t ,  he 

cont ends,  he di d not  v i ol at e hi s dut y t o keep hi s c l i ent  

i nf or med as al l eged i n Count  Two.  

¶28 Next ,  At t or ney Li st er  ar gues t hat  At t or ney 

Kr onenwet t er ' s t est i mony t hat  he cal l ed At t or ney Li st er  i s a 

physi cal  i mpossi bi l i t y .   At t or ney Li st er  says t hat  ar ound 

June 15,  2007,  t he t el ephone number  was t er mi nat ed and never  

r ei nst at ed.   He al so c l ai ms he sur r ender ed t he J. H.  f i l e t o 
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At t or ney Kr onenwet t er  as soon as r easonabl y pr act i cabl e.   I n 

addi t i on,  he says he pr ovi ded an expl anat i on of  t he 

c i r cumst ances,  of f er ed t o assi st  i n r eopeni ng t he f i l e,  and 

of f er ed f i nanci al  assi st ance t o At t or ney Kr onenwet t er .   

Ther ef or e,  At t or ney Li st er  ar gues,  t he OLR f ai l ed t o pr ove he 

vi ol at ed hi s dut y t o a c l i ent  when t er mi nat i ng r epr esent at i on,  

as al l eged i n Count  Thr ee.    

¶29 Wi t h r espect  t o Count  Four ,  At t or ney Li st er  cont ends 

no evi dence i ndi cat es he hi d anyt hi ng f r om t he di st r i ct  

commi t t ee.   He says hi s undi sput ed t est i mony was t hat  he 

cont act ed anot her  di st r i ct  commi t t ee member  t o see whet her  any 

addi t i onal  i nf or mat i on was needed.   At t or ney Li st er  ar gues t he 

r ef er ee f ai l ed t o consi der  hi s r ei nst at ement  i n November  of  

2007,  and due t o t r emendous f i nanci al  pr obl ems,  he coul d not  

hi r e a secr et ar y and i nst ead hi r ed a t el ephone ser vi ce.   

At t or ney Li st er  c l ai ms he had numer ous pr obl ems wi t h t he 

ser vi ce;  i t  woul d not  accept  new messages and,  t her ef or e,  he was 

not  r ecei v i ng messages l ef t  f or  hi m.   At t or ney Li st er  says t her e 

came a poi nt  when he changed ser vi ces and cor r ect ed t he pr obl em.   

At t or ney Li st er  asser t s t hat  because he di d not  hi de anyt hi ng 

f r om t he di st r i ct  commi t t ee,  t he OLR f ai l ed t o pr ove t he 

vi ol at i ons char ged i n Count  Four .    

¶30 We ar e unper suaded.   The OLR has t he bur den of  

demonst r at i ng i t s al l egat i ons of  mi sconduct  by c l ear ,  

sat i sf act or y,  and convi nci ng evi dence.   See SCR 22. 16( 5) .   The 

r ef er ee' s f i ndi ngs of  f act  wi l l  be adopt ed unl ess t hey ar e 

c l ear l y er r oneous.   I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  
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Paget ,  2003 WI  26,  ¶12,  260 Wi s.  2d 604,  660 N. W. 2d 255.   We 

r evi ew concl usi ons of  l aw de novo.   I n r e Di sci pl i nar y  

Pr oceedi ngs Agai nst  Ei senber g,  2004 WI  14,  ¶5,  269 Wi s.  2d 43,  

675 N. W. 2d 747.  

¶31 At t or ney Li st er ' s ar gument s essent i al l y  chal l enge t he 

r ef er ee' s assessment  of  wei ght  and cr edi bi l i t y  of  t he t est i mony.   

He asks t hi s cour t  t o over t ur n t he r ef er ee' s det er mi nat i on t hat  

hi s t est i mony i n suppor t  of  hi s def enses was nei t her  cr edi bl e 

nor  per suasi ve.   At t or ney Li st er  al so asks t he cour t  t o make 

i nf er ences opposi ng t hose dr awn by t he r ef er ee.   For  i nst ance,  

he asks t he cour t  t o i nf er  f r om hi s char act er  wi t nesses'  

t est i mony t hat  because he i s a zeal ous advocat e,  he coul d not  

have l acked di l i gence i n r epr esent i ng J. H.    

¶32 At t or ney Li st er ' s ar gument s negl ect  t he cour t ' s  

st andar d of  r evi ew.   An appeal  f r om t he r ef er ee' s r epor t  i s  

conduct ed under  t he r ul es gover ni ng ci v i l  appeal s t o t he supr eme 

cour t .   SCR 22. 17( 3) .   When t est i mony i s conf l i c t i ng,  t he 

r ef er ee i s t he ul t i mat e ar bi t er  of  cr edi bi l i t y .   I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Pump,  120 Wi s.  2d 422,  426- 27,  

355 N. W. 2d 248 ( 1984) .   I n r evi ewi ng t he r ef er ee' s f i ndi ngs of  

f act :  

The t est  f or  an appel l at e cour t  t o appl y i n mat t er s of  
wi t ness cr edi bi l i t y  i s  whet her  " t he t r i er  of  f act s 
coul d,  act i ng r easonabl y,  be convi nced t o t he r equi r ed 
degr ee of  cer t i t ude by t he evi dence whi ch i t  had a 
r i ght  t o bel i eve and accept  as t r ue. "   

I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  El ver man,  2008 WI  28,  

¶41,  308 Wi s.  2d 524,  746 N. W. 2d 793.   An appel l at e cour t  does 
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not  subst i t ut e i nf er ences f or  r easonabl e i nf er ences dr awn by t he 

f act - f i nder .   Cogswel l  v.  Rober t shaw Cont r ol s Co. ,  87 

Wi s.  2d 243,  250,  274 N. W. 2d 647 ( 1979) .   At t or ney Li st er  has 

not  demonst r at ed t he r ef er ee' s cr edi bi l i t y  assessment s and 

i nf er ences ar e c l ear l y er r oneous.  

¶33 I t  i s  undi sput ed t hat  At t or ney Li st er  f ai l ed t o ser ve 

t he def endant s i n J. H. ' s f eder al  c i v i l  r i ght s l awsui t  and f ai l ed 

t o appear  at  t he cour t ' s  t el ephone st at us conf er ence,  suppor t i ng 

t he det er mi nat i on of  a l ack of  di l i gence ( Count  One) .   Al so,  i t  

i s  undi sput ed At t or ney Li st er  f ai l ed t o i nf or m J. H.  t hat  her  

f eder al  l awsui t  was di smi ssed,  suppor t i ng a f i ndi ng t hat  he 

f ai l ed t o keep hi s c l i ent  r easonabl y i nf or med ( Count  Two) .  

¶34 I n addi t i on,  At t or ney Li st er  admi t s he di d not  

t r ansf er  J. H. ' s f i l e t o At t or ney Kr onenwet t er  f or  at  l east  t wo 

mont hs and does not  di sput e he f ai l ed t o r ef und pr ompt l y J. H. ' s 

unused r et ai ner  f ee.   As a r esul t ,  t he r ecor d suppor t s a 

det er mi nat i on t hat  At t or ney Li s t er  v i ol at ed hi s dut i es upon 

t er mi nat i on of  r epr esent at i on ( Count  Thr ee) .   The r ecor d al so 

shows At t or ney Li st er  f ai l ed t o r et ur n numer ous t el ephone 

messages f r om t he OLR' s Di st r i ct  16 commi t t ee i nvest i gat or ,  

suppor t i ng t he concl usi on At t or ney Li st er  f ai l ed t o cooper at e 

wi t h t he OLR i nvest i gat or  ( Count  Four ) .   Ther ef or e,  we appr ove 

and adopt  t he r ef er ee' s f i ndi ngs and concl usi ons t hat  t he OLR 

met  i t s bur den t o pr ove t he f our  count s of  mi sconduct  by 

evi dence t hat  i s c l ear ,  sat i sf act or y,  and convi nci ng.   

¶35 Next ,  we consi der  At t or ney Li st er ' s chal l enge t o t he 

r ef er ee' s r ecommendat i on of  a 90- day suspensi on.   Whi l e we t ake 
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t he r ef er ee' s r ecommendat i on as t o t he di sci pl i ne i nt o account ,  

we ar e not  bound by i t .   See I n r e Di sci pl i nar y Pr oceedi ngs 

Agai nst  Rei t z,  2005 WI  39,  ¶74,  279 Wi s.  2d 550,  694 N. W. 2d 894.   

We must  consi der  t he ser i ousness of  t he mi sconduct ,  as wel l  as 

t he need t o pr ot ect  t he publ i c,  cour t s,  and l egal  syst em f r om 

r epet i t i on of  mi sconduct  and t o det er  at t or neys f r om engagi ng i n 

s i mi l ar  mi sconduct .   See I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  

Ar t hur ,  2005 WI  40,  ¶78,  279 Wi s.  2d 583,  694 N. W. 2d 910.  

¶36 At t or ney Li st er  ar gues Wi sconsi n case l aw does not  

suppor t  t he r ef er ee' s r ecommended sanct i on of  a 90- day l i cense 

suspensi on.   At t or ney Li st er  r el i es on I n r e Di sci pl i nar y 

Pr oceedi ngs Agai nst  Nussber ger ,  2006 WI  111,  296 Wi s.  2d 47,  719 

N. W. 2d 501,  wher e t he at t or ney advi sed a c l i ent  t o engage i n 

act i v i t y t hat ,  i f  compl et ed,  coul d have r esul t ed i n cr i mi nal  

char ges.   A 60- day suspensi on was or der ed.   I d. ,  ¶2.   At t or ney 

Li st er  ar gues t hat  none of  t he al l egat i ons her e r i se t o t he 

ser i ousness of  t he al l egat i on of  cr i mi nal  act i v i t y i n t he 

Nussber ger  case.   He cl ai ms hi s wi t nesses,  At t or ney Rot t er  and 

At t or ney Kr onenwet t er ,  est abl i sh hi s concer n wi t h et hi cs and 

di l i gence.   At t or ney Li st er  says i t  i s  undi sput ed he zeal ousl y 

r epr esent s hi s c l i ent s.   He poi nt s out  t he al l egat i ons i n t hi s 

mat t er  ar ose bef or e hi s pr evi ous suspensi on and,  s i nce hi s  

r ei nst at ement  he has pr act i ced i n a ver y pr of essi onal  and 

et hi cal  manner .   He cl ai ms a publ i c r epr i mand,  t oget her  wi t h 

cost s,  woul d const i t ut e a subst ant i al  penal t y and i mpr ess upon 

hi m t he need t o compl y wi t h supr eme cour t  r ul es.    
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¶37 The OLR r esponds t hat  t he r ef er ee pr oper l y r ecommended 

a 90- day suspensi on.   The OLR not es pr ogr essi ve di sci pl i ne i s 

endor sed by t hi s cour t .   See Nussber ger ,  296 Wi s.  2d 47,  ¶27.   

The OLR cont ends At t or ney Li st er ' s mi sconduct  i s aggr avat ed,  

par t i cul ar l y i n consi der at i on of  hi s di sci pl i nar y hi st or y.   See 

I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Wel l s,  2000 WI  1,  ¶9,  231 

Wi s.  2d 364,  603 N. W. 2d 743 ( an ext ended pat t er n of  pr of essi onal  

mi sconduct  i s an aggr avat i ng f act or ) .    

¶38 Addi t i onal l y,  t he OLR ar gues t hat  At t or ney Li st er  does 

not  assume per sonal  r esponsi bi l i t y  but  bl ames ot her s.   The OLR 

says At t or ney Li st er ' s c l ai m t hat  hi s t el ephone ser vi ce was 

def ect i ve was f ound by t he r ef er ee t o be i ncr edi bl e.   The OLR 

cont ends t he r ef er ee pr oper l y f ound At t or ney Li st er  appear s not  

t o appr eci at e t he need t o conf or m t o et hi cal  r ul es.   Accor di ng 

t o t he OLR,  because At t or ney Li st er  has subst ant i al  exper i ence 

and has pr evi ousl y v i ol at ed t he same et hi cal  r ul es,  he shoul d 

have been mor e caut i ous i n adher i ng t o r ul es of  pr of essi onal  

conduct .   The OLR cont ends t he r ef er ee appr opr i at el y addr essed 

t he har m t o J. H. ,  who was depr i ved of  her  oppor t uni t y t o pur sue 

a f eder al  c i v i l  r i ght s c l ai m,  causi ng her  emot i onal  di st r ess.  

The OLR asser t s t hat  t hese aggr avat i ng f act or s over come any 

mi t i gat i ng f act or s el i c i t ed f r om t he t est i mony of  col l eagues 

r egar di ng At t or ney Li st er ' s r eput at i on i n t he l egal  communi t y.  

¶39 We r ej ect  At t or ney Li st er ' s r equest  t o l i mi t  t he 

sanct i on t o a publ i c r epr i mand.   Thi s i s At t or ney Li st er ' s t hi r d 

di sci pl i nar y pr oceedi ng i nvol v i ng s i mi l ar  mi sconduct .   The 

r ef er ee f ound t he mi sconduct  caused J. H.  har m and t hat  At t or ney 
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Li st er ' s excuses wer e not  cr edi bl e.   Gi ven At t or ney Li st er ' s 

di sci pl i nar y hi s t or y,  hi s pat t er n of  s i mi l ar  v i ol at i ons,  and hi s  

hesi t at i on t o accept  f ul l  r esponsi bi l i t y  f or  hi s v i ol at i ons,  we 

ar e sat i sf i ed t hat  a suspensi on i s necessar y t o achi eve t he 

pur poses of  l awyer  di sci pl i ne. 8 

¶40 At t or ney Li st er  i s r emi nded Wi sconsi n adher es t o t he 

pr act i ce of  pr ogr essi ve di sci pl i ne.   See Nussber ger ,  269 

Wi s.  2d 47,  ¶27.   Nonet hel ess,  we do not  concl ude a 90- day 

suspensi on i s necessar y and,  i nst ead,  i mpose a mi ni mal  

suspensi on of  60 days.   Whi l e we shar e t he concer ns expr essed by 

t he OLR and t he r ef er ee,  we not e t hat  each case must  t ur n on i t s 

i ndi v i dual  f act s .   We not e At t or ney Li st er ' s  ar gument  t hat  

J. H. ' s case ar ose bef or e hi s pr evi ous suspensi on and,  s i nce hi s  

r ei nst at ement ,  he has been ver y car ef ul  t o pr act i ce et hi cal l y.   

                                                 
8 Cont r ar y t o At t or ney Li st er ' s suggest i on,  cr i mi nal  

act i v i t y i s not  a pr er equi s i t e f or  a 90- day suspensi on.   See 
Conver se,  268 Wi s.  2d 562.   Al so,  t he endor sement  of  col l eagues 
i s not  necessar i l y  r edeemi ng.   Di scussi ng l awyer  di sci pl i ne,  t he 
cour t  has obser ved:  

The f act  t hat  a man has enj oyed a hi gh r eput at i on and 
won t he conf i dence and t r ust  of  hi s c l i ent s does not  
excuse hi m,  but  r at her  makes hi s br each of  t r ust  t he 
mor e cul pabl e.   The gr eat er  a man' s abi l i t y ,  t he 
l ar ger  hi s exper i ence,  t he mor e cl ear l y shoul d he be 
abl e t o see and di st i ngui sh t he mor al  i mpl i cat i ons of  
a br each of  hi s dut y.   So i t  i s  of t en sai d t he hi gher  
a man r i ses t he gr eat er  hi s f al l  when he yi el ds t o 
t empt at i on or  t he pr essur e of  c i r cumst ances.  

St at e v.  Br adf or d,  217 Wi s.  389,  393,  259 N. W.  109 ( 1935) .   I n 
addi t i on,  c i v i c  wor k does not  necessar i l y  war r ant  a l esser  
sanct i on.   See I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Jones,  160 
Wi s.  2d 564,  577,  466 N. W. 2d 890 ( 1991) .   



No.  2008AP2766- D   

 

20 
 

At t or ney Li st er  expr esses hi s awar eness t hat  at t or neys l i censed 

t o pr act i ce i n Wi sconsi n ar e hel d t o t he hi ghest  st andar d of  

conduct  and we may expect  not hi ng l ess f r om hi m.   We ar e 

sat i sf i ed t hat  a 60- day l i cense suspensi on,  t oget her  wi t h cost s 

and r est i t ut i on,  wi l l  i mpr ess upon At t or ney Li st er  t he need t o 

adher e t o r ul es of  pr of essi onal  conduct ,  and wi l l  det er  ot her  

at t or neys f r om engagi ng i n mi sconduct .    

¶41 On Apr i l  27,  2010,  t he OLR f i l ed a st at ement  seeki ng 

cost s i n t he t ot al  sum of  $9, 250. 86.   At t or ney Li st er  does not  

di sput e t he assessment  of  t he cost s and has not  pr esent ed 

ext r aor di nar y c i r cumst ances t o j ust i f y a r educt i on i n cost s.   

See SCR 22. 24( 1m) .   I n addi t i on,  At t or ney Li st er  does not  obj ect  

t o t he r ef er ee' s r ecommendat i on of  r est i t ut i on.   

¶42 Accor di ngl y,  we adopt  t he r ef er ee' s r ecommendat i on 

t hat  At t or ney Li st er  pay f ul l  cost s and r est i t ut i on.    

¶43 I T I S ORDERED t hat  t he l i cense of  Ryan D.  Li st er  t o 

pr act i ce l aw i n Wi sconsi n i s suspended f or  a per i od of  60 days,  

ef f ect i ve Oct ober  4,  2010.  

¶44 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  Ryan D.  Li st er  shal l  pay r est i t ut i on t o J. H.  i n 

t he t ot al  sum of  $135. 60.   I f  t he r est i t ut i on i s not  pai d wi t hi n 

t he t i me speci f i ed,  Ryan D.  Li st er ' s l i cense t o pr act i ce l aw i n 

Wi sconsi n shal l  r emai n suspended unt i l  f ur t her  or der  of  t he 

cour t .  

¶45 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der  Ryan D.  Li st er  pay t o t he Of f i ce of  Lawyer  

Regul at i on t he cost s of  t hi s pr oceedi ng i n t he sum of  $9, 250. 86.   
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I f  cost s ar e not  pai d wi t hi n t he t i me speci f i ed and absent  a 

showi ng of  hi s i nabi l i t y  t o pay,  Ryan D.  Li st er ' s l i cense t o 

pr act i ce l aw i n Wi sconsi n shal l  r emai n suspended unt i l  f ur t her  

or der  of  t he cour t .  

¶46 I T I S FURTHER ORDERED t hat  t he r est i t ut i on i s t o be 

pai d i n f ul l  pr i or  t o payi ng cost s t o t he Of f i ce of  Lawyer  

Regul at i on.  

¶47 I T I S FURTHER ORDERED t hat  Ryan D.  Li st er  shal l  compl y 

wi t h SCR 22. 26 r egar di ng t he dut i es of  a per son whose l i cense t o 

pr act i ce l aw i n Wi sconsi n has been suspended.  
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¶48 ANN WALSH BRADLEY,  J.    ( di ssent i ng) .   Gi ven t hat  t hi s 

i s At t or ney Li st er ' s t hi r d di sci pl i nar y pr oceedi ng i nvol v i ng 

s i mi l ar  mi sconduct ,  I  concl ude t hat  t he di sci pl i ne or der ed by 

t he maj or i t y i s t oo l i ght .   I  woul d i nst ead i mpose a 90- day 

suspensi on.  

¶49 Ref er ee Mozi nski  got  i t  r i ght  when he r ecommended t hat  

t hi s cour t  i mpose a 90- day suspensi on of  l i cense as di sci pl i ne.   

He wei ghed t he cr edi bi l i t y  of  t he t est i mony pr esent ed and t he 

ar gument s advanced.    

¶50 The r ef er ee concl uded t hat  At t or ney Li st er  had 

vi ol at ed dut i es of  di l i gence,  communi cat i on,  t er mi nat i on of  

r epr esent at i on,  and cooper at i on wi t h t he Of f i ce of  Lawyer  

Regul at i on i nvest i gat i on.   Thi s  mi sconduct  i s  s i mi l ar  t o t he 

mi sconduct  f or  whi ch At t or ney Li st er  pr evi ousl y was di sci pl i ned 

by t hi s cour t  i n 1986 and agai n i n 2007.   See I n r e Di sci pl i nar y 

Pr oceedi ngs Agai nst  Li st er ,  127 Wi s.  2d 453,  380 N. W. 2d 370 

( 1986) ;  I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Li st er ,  2007 WI  

55,  300 Wi s.  2d 326,  731 N. W. 2d 254.  

¶51 The maj or i t y of  t he cour t  acknowl edges t hat  At t or ney 

Li st er ' s mi sconduct  caused har m t o hi s c l i ent  and t hat  some of  

hi s excuses wer e not  cr edi bl e.   Per  cur i am,  ¶39.   I t  r ecogni zes 

t hat  " Wi sconsi n adher es t o t he pr act i ce of  pr ogr essi ve 

di sci pl i ne. "   I d. ,  ¶40.   Never t hel ess,  i t  r ej ect s t he r ef er ee' s 

r ecommendat i on and i nst ead l essens t he di sci pl i ne i mposed.    

¶52 I  t hi nk t hat  t he maj or i t y of  t he cour t  i s  headed i n 

t he wr ong di r ect i on.   Accor di ngl y,  I  r espect f ul l y di ssent .    
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¶53 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .  
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